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TN THE UNITED STA TES DISTRICT COURT 
FOR THE SOUTHERN DISTRl CT OF MISSISSIPPI 

SOUTHERN DIVISION 

GULF RESTORATION .NETWORK PLAINTIFF 

VERSUS CIVIL ACTION NO. 1:08-CV-00186-LG-RWH 

HANCOCK COUNTY 
DEVELOPMENT, LLC 

CONSENT JUDGM F.NT 

DEFENDANTS 

WI IEREAS Defendant Hancock County Development, LLC, currently known as 

Hancock County Land, LLC, ("Hancock") is a for-profit limited liability company incorporated 

in the State of Alabama and registered in the State of Mississippi, owning property in and near 

Bay St. Louis, Mississippi; 

WI IEREAS I Jancock warrants that, subject to mineral interests and certain easements, it 

is the so le title holder of the property listed as parcels 134-0-18-002.000, 126-0-13-004.00 I, 

1340-0-17-001.000, L 33Q-0-08-003.000, 133-0-07-005.000, and I 34G-O- I 7-002.000 in the 

Hancock County land ro lls in and near Bay St. Louis, Mississippi ("the Property"); 

WI IEREAS, Hancock warrants that, aside from any ownership interest in Hancock, none 

of its af'fi liatcs, owners, managers, or employees owns an interest in the Property or the mineral 

rights therein; 

WI IEREAS, 1 lancock warrants that it has not transferred any interest in the Dedication 

Parcel during the six (6) months preceding its signing of this Consent Judgment; 

WHEREAS Plaintiff Gulf Restoration Network is a non-profit organization composed of 

environmental, social justice, and citizen's groups and individuals committed to restoring the 

Gui f of Mexico to an ecologically and biologically sustainable condition; 

Settlement Agreement 
EXHIBIT A
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WI lERE/\S on February 22, 2011, the Court entered an order granting Plaintiff's Motion 

for Parlial Summary Judgment on the issues of standing and liabi lily Linder Sections 402 and 404 

of the Clean Water Act; 

WI IEREAS wilhout admitting any factua l or legal allegation, claim alleged, or defense 

asserted, or claim that could have been asserted or defense that could have been asserted, the 

Parties wish to resolve this lawsuit cooperatively, without fu rther litigation, and request that the 

Court enter this Consent Judgment; 

WI IERE/\S the Clean Water Act § 505(c), 33 U.S.C. § I 365(c) provides: "No consent 

judgment shall be entered in an action in which tJ1c United States is not a party prior to 45 days 

following the receipt of a copy of the proposed consent judgment by the Attorney General and 

the Administrator [of EPA].'' and the Parties represent that they will promptly send a copy of the 

proposed judgment via certified mail to the Attorney General and the Administrator and will 

notify the Court when the 45-day waiting period has elapsed; 

WI IEREAS the Parties have agreed to lake a ll such fu rther acts and execute all such 

further documents, as may reasonably be requ ired, to give effect to the terms of this Agreement; 

WH EREAS the Parties both represent and warrant that they have received all approvals 

necessary to enter this Consent Judgment and have authorized lhc person s igning the Consent 

Judgment on their behalf to commit them to all the terms and conditions herein. Each of the 

signatories to this Consent Judgment represents and warrants that he or she has full power and 

authority to bind and commit to this Consent Judgment the Party upon whose behalf he is 

cxeculing this Agreement: 

NOW Tl IEREfORE. the Parties agree and the Court hereby ORDERS as follows: 
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Definitions 

I. The term '·Hancock" refers to Defendant I lancock County Development, L.L.C., 

also known as Hancock County Land, L.L.C. 

2. The term "Gulf Restoration" refers to Plain ti ff Gui f Restoration Network. 

3. The term " Property" refers to the property listed as parcels 134-0-18-002.000, 

126-0-13-004.00 I, 1348-0-17-001.000, 133Q-0-08-003 .000, 133-0-07-005.000, and J34G-O-J 7-

002.000 in the Hancock County land rolls in and near Bay St. Louis, Mississippi. 

4. The term ''Dedication Parcel" refers to the entirety of parcel no. l 26-0-13-

004.00 l, and the western portion of parcel no. 134-0-18-002.000, the eastern border of which 

begins at the halfway point on the Property's southern boundary and runs due north to the currem 

location of the road (but not including the road) that extends south from 1-10. then follows the 

western side of the current location of that road (but not including the road) as it nms north 

northwest, then continues to the Property boundary at J-10. A map indicating the approximate 

borders of the Dedication Parcel is attached at Exhibit A and incorporated by reference . 

5. The term "Land Trust" refers to the Land Trust for the Mississippi Coastal Plain, 

but in the event that the Land Trust for the Mississippi Coastal Plain does not accept the 

Dedicalion Parcel, the term "Land Trust" will refer to the Nalurc Conservancy of Mississippi. Jn 

the event that the Nature Conservancy of Mississippi does not accept the Dedication Parcel, then 

Gulf Restoration and Hancock shall have three months to agree co another land trust organization 

or other appropriate entity willing and able ro accept the Dedication Parcel, to which entity the 

term "Land Trust" shall refer. Agreement as to an entity to serve as the '·Land Trust" under 

these circumstances shall not be unreasonably withheld. If al the end of the three month period 

referred to above, there is no agreed-upon "Land Tn.ist,'' then this Consent Judgment shall 

3 
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become null and void. In the event that circumstances. as described above, result in the term 

"Land Trust" referring to an entity other than to the Land Trust for the Mississippi Coastal Plain, 

the Parties may agree to any reasonable extensions of deadlines in the Consent Judgment, or, if 

the Parties cannot so agree, either party may move the Court fo r such extension(s). 

Transfer and Restoration of the Dedication Parcel 

6. Within 6 months from the date of the final entry of this Consent .Judgment by the 

Court, and provided the funding set forth in paragraph l I has occurred, Defendant Hancock shall 

convey al I its interests in the Dedication Parcel to the Land Trust in perpetuity for the purpose of 

restoration and conservation. ln the event that the funding set forth in paragraph I I does not 

occur before or within the 6 months after final entry of this Consent Judgment, then the 

conveyance required under this paragraph shall take place no later than 30 days after such 

funding. Until the time of the conveyance of the Dedication Parcel under this paragraph 6, 

Hancock shall not transfer any interest in the Dedication Parcel and shall meet any obligations 

associated with the Dedication Parcel, including the payment of all appropriate taxes. 

7. Within fifteen (15) days after the lodging of this Consent Judgment w ith the 

Court, De fondant flancock shall establish two independent escrow accounts at Hancock Bank, 

unless the Parties jointly agree to a different bank, which agreement shall not be unreasonably 

withheld, as follows: 

a. A '·Restoration Account" to hold funds (the "Restoration Funds") in escrow 

for the benefit of the Land Trust solely for the purposes of: 

1. restoration of the Dedication Parcel pursuant to Paragraphs 9 and 11, 

below; 

11. the administrative costs associated with the transfer and restoration of 

the Dedication Parcel, including, but not limited to: 

4 
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A. a title search suitable to obtain a title policy. and 

B. a Phase l Environmental Site Assessment study conducted 

pursuant to the appropriate ASTM lnternational standard as 

contemplated by 40 C.F.R. § 312.11; 

111. costs of obtaining a Corps permit and any necessary state and local 

permits; and 

1v. the fees for Gulf Restoration's and I lancock's experts for designing 

the Restoration Plan (not to exceed $7,500 for each expert). 

b. A "Stewardship Account" to hold funds (the "Stewardship Funds") in escrow 

for the benefit of the Land Trust solely for the purposes of maintaining the 

restoration of the Dedication Parcel set forth herein and to administer the 

conservation of the Dedication Parcel, however the Land Trust may at its 

discretion add the Stewardship Funds to the Land Trust's stewardship 

endowment, which endowment shall be used, inter alia, to maintain such 

restoration and to administer the conservation of the Dedication Parcel. 

I lancock shall deposit $40,000 into the Stewardship Account by the time of its 

conveyance of the Dedication Parcel as contemplated by Paragraph 6. 

8. Upon the establishment of the Restoration Account, Hancock sha ll make an initial 

deposit of $100,000 into the Restoration Account. Such initial funds in the Restoration Account 

shall be immediately available to tbe Land Trust to fund items 7.a.ii, iii, and iv. 

9. Within forty-five (45) days of the lodging of this Consent Judgment with the 

Court (or as soon thereafter as practical if the Corps is unable to accommodate the timing 

contemplated by this paragraph), Gulf Restoration's environmental consultant and Hancock's 

5 
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environmental consultant will meet jointly with the Land Trust and the U.S. Army Corps of 

Engineers (the '·Corps.') fo r the purpose of developing a detailed restoration plan for the 

Dedication Parcel. The restoration plan ('"Restoration Plan'") shall: 

a. incl ude (i) restoring disturbed areas to natural grade. (ii) collecting and 

installing native pine savanna herbaceous plant species seeds, and (iii) 

acquiring, delivering in gallon pots i r appropriate, and planting native tree 

seedl ings or saplings as appropriate to restore the Dedication Parcel, insofar as 

these measures are deemed reasonab le and necessary by the Corps in order to 

restore and to obtain a permit for the restoration of the Dedication Parcel. 

Without limiting the foregoing or any other provision in the Consent 

Judgment, the Restoration Plan shall also include, to the extent approved by 

the Corps, the following measures intended to (but not warranted to) protect 

the properties owned by Gulf Restoration's members Chrissie and Kevin 

Schuengel and Lawrence Lang south or the Dedication Parcel and north of 

Oayou LaCroix Road: (i) with respect to the areas of land depicted in Exhibit 

R hereto, including any area under the lines of that depiction (the "Exhibit B 

Area"): (A) filling the ditching that runs through the Exhibit B Area, provided, 

however, that these restoration efforts wi ll not cause unreasonable harm to the 

existence or the functiona lity of any culverts in or bordering the Exhibit B 

Area that were in place prior to 2007 unless such harm can be practicably 

repaired or mitigated; (B) removing existing bcrm(s) and other fill in the 

Exhibit B Area; and (C) grading the Exhibit B Area to direct drainage patterns 

to the north and the west; and (ii) erosion control at the eastern borders of any 

6 
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filled ditching in the Dedication Parcel consisting of a fabric cover, ground 

cover (e.g., rye grass) and the planting of appropriate vegetation (e.g., tree 

seedlings and/or saplings in gallon pots, if appropriate), and, lo the extent that 

the ditching on the north side of the Dedication Parcel wil l not otherwise be 

filled and stabilized as part of the restoration, then such erosion contro l \Viii 

also include the placement of an earthen plug(s) and rock pieces at the eastern 

border of the northern ditching. 

b. inc lude any measures deemed reasonable and necessary by the Corps in order 

to restore and to obtain a permit for the restorat ion of the Ded ication Parcel, 

and 

c. be suitable to make a reasonable estimate of the cost to implement the 

Restoration Plan. 

The Parties anticipate that the restoration plan will require a permit from the Corps under Section 

404 of the Clean Water Act, and that the Land Trust will be responsible for obtaining such 

permit and overseeing the restoration, as set forth below. 

I 0. l n the event of a dispute between the Pa11ies concerning thi s Consent Judgment, 

including without limitation the Restoration P lan, e ither party may bring such dispute to the 

Court's attention and the Court will resolve the dispute without a jury. In the event of such 

dispute, each party shall bear its own attorneys' fees and cost, notwithstanding any legal 

provision lo the contrary. 

11. Within thirty (30) days (or as soon thereafter as practical if the Land Trust is 

unable to accommodate the timing contemplated by this paragraph) of the finalization of the 

Restoration Plan, the Land Trust, in consultation with Gulf Restoration's environmental 
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consultant and Hancock's environmental consult.ant, will develop an estimate of the cost for 

implementing the Restoration Plan. The estimate shall be based on and include at least three 

bids from any outside contractor(s) necessary fo r the implementation of each aspect of the 

Restoration Plan on which the Land Trust seeks a bid, unless the Parties otherwise agree, and 

may also include, at the Land Trust's discretion, a reasonable and customary admin istrative fee 

for the Land Trust's (or other overseeing entity, as designated by the Land Trust) oversight of the 

restoration. Any environmental consultant or his/her company that participated in the 

development or the Restoration Plan may also submit a bid on any aspect or the Restoration Plan 

in addition to the minimum three bids required in the previous sentence, and such consultant's or 

company 's bid can be a basis for the cost estimate if it is neither the low bid nor the high bid and 

the Parties agree. Such agreement must be in writing and may occur either before or after bids 

arc opened. [n any event. all bids shall be sealed and opened simultaneously in the presence of 

the parties or their representatives/consultants. If the Land Trust, Gulf Restoration 's 

environmental consultant, and Hancock 's environmental consultant are unable to agree on an 

estimate, then: 

a. irthe difference between the estimate based on the highest bid(s) and the 

estimate based on the lowest bid(s) is 20% or less, then the Final Restoration 

Cost Estimate shall be equal to the average of the two estimates; 

b. if the difference between the estimate based on the highest bid(s) and the 

estimate based on the lowest bid(s) is greater than 20%, and the Parties cannot 

otherwise agree, then the Parties may resolve any d ispute in accordance with 

paragraph l 0, above. 
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If the Land Trust, Gulf Restoration's environmental consultant, and Hancock's 

environmental consultant agree on a Final Restoration Cost Estimate, or if a Final Restoration 

Cost Estimate is determined pursuant to subparagraph (a) or (b) (the '·Final Restoration Cost 

Estimate"), then within twenty-one (21) days after the finalization of the restoration cost 

estimate, 1 lancoek shall deposit into the Restoration Account an amount such that, when 

combined with any funds remaining in the Restoration Account after the completion of items 

7.a.ii, iii, and iv the balance in the Restoration Account equals the sum of 125% of the Final 

Restoration Cost Estimate. Once the Final Restoration Cost Estimate has been established, 

nothing in this provision shall limit the Land Trust's ability to choose what person or business 

implements the Restoration Plan under the Final Restoration Cost Estimate. 

12. Except as provided by paragraph 8, above, no funds in the Restoration Account 

shall be made available to the Land Trust until final entry of this Consent Judgment by this 

Court. ln the event that this Consent Judgment is not entered by the Court within one year of its 

submission to the Court, then any funds remaining in the Restoration Account shall be returned 

to HCL and this Consent Judgment shall be null and void. 

13. The funds in Lhe Restoration Account shall be used by the Land Trust to restore 

the Dedication Parcel pursuant to the Restoration Plan. I lancock's environmental consultant 

shall have the right to reasonable access to the Dedication Parcel to monitor the restoration with 

respect to whether Restoration funds are being used consistent with and only to the extent 

reasonably necessary to implement the Restoration Plan. Hancock shall not be required to 

supplement the amount contained in Lhe Restoration Account unless I lancock voluntarily agrees 

to do so. 
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14. Any unused portion of the Restoration Funds shall be transferred to Hancock 

when any of the three following conditions are met: (i) provided that no Force Majeure 

Circumstance interferes with restoration, then after the expiration of the later of (a) five years 

from the date of the final entry of this Consent Judgment by the Court, or (b) four years from the 

date when Hancock's obligations lmder paragraph 11 have been completed and the Land Tmst 

has obta ined all governmental permits and approvals necessary to carry out the Restoration Plan, 

or (i i) ninety (90) days after receipt by all Patties of a written fi nal determination by the U.S. 

Army Corps of Engineers that the restora tion or the Dedication Parcel in accordance with the 

Restorat ion Plan is complete and that no further restoration action is required by the Corps under 

Section 404 of the Clean Water Act with respect to the Dedication Parcel ; or (iii) with the 

\vrillcn assent of the Land Trust after restoration of the Dedication Parcel in accordance with the 

Restoration Plan. In the event that written assent of the Land Trust has been requested by 

Hancock in writing and has not been granted within ninety (90) days of the request and of 

notification of the request to GRN and its counsel, then (A) I lancock may move the Court for a 

determination that the restoration of the Dedication Parce l in accordance with the Restoration 

Plan is complete, and (B) any unused portion of the Restorat ion Funds shalt be transferred to 

I lancock if the Court grants HCL's motion. For purposes of this paragraph, "Force Majeure 

Circumstance" means natural disasters (e.g., earthquakes, hurricanes, floods), wars, riots or other 

major upheaval, or performance failures of parties outside the control of any Party to this 

agreement. Either party may, after giving the orhcr party and its counsel thirty (30) days' notice 

of its intent and basis for doing so, move the Court to extend the deadlines set forth in this 

paragraph for good cause shown. 

10 
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15. Notwithstanding any provision herein to the contrary, this Consent Order shall not 

require any party to perform any act that is contrary to law or thal is otherwise prohibited by any 

government agency. nor shall it prevent any party from performing any act required by a Court 

or government agency. 

Costs of Litigation 

16. l lancock shall pay, pursuant to 33 U.S.C. § L365(d), $100,000 for Gulf 

Restoration's costs of litigation within thirty (30) days of the li nal entry of thi s Consent 

Judgment by the Court. 

17. In the event of any action or motion ro enforce the terms of this Consent 

Judgment, each party shall bear its ovm attorneys' fees and cost, notwithstanding any legal 

provision to the contrary. 

Civil Penalties 

18. Defendant shall pay, pursuant to 33 U.S.C. § I 3 I 9{d), the amount of $95,000 in 

civi l penalties to the U.S. government within thirty (30) days of the final entry of this Consent 

Judgment by the Court. 

Dismissa l 

19. Upon completion of all the acts set forth in Pa ragraphs 6, 7, 8, and 11, the Parties 

(or either one of them) shall so notify the Court and move for dismissal of this case with 

prejudice. If a party moves unilaterally for dismissal under this paragraph it shall fi rst seek the 

consent of the other Party and, if consent is withheld, it shall certify to the Court that it has met 

and conferred with the other Party concerning the motion. 

ll 

Case 1:08-cv-00186-LG-RHW   Document 165-1   Filed 01/31/17   Page 17 of 55



Case 1:08-cv-00186-LG  -RHW   Document 145    Filed 08/23/11   Page 12 of 15

Jurfsdlctloo 

20. Notwithstanding paragraph 19, this Court shall maintain jurisdiction over this 

matter for the purpose of implementing this Consent Judgment. 

FOR DEFENDANT: 

Robert Wiygul (7348) 
WALTZER & WTYGUL LAW FIRM 
IOI I Iberville Drive, 
Ocean Springs, MS 39564 
Phone: (228) 872-1125; Fax: (228) 872-1128 
email: Robert@waltzcrlaw.com 

Counsel for Plaintiff Gulf Restoration Network 

---sc-:--r:c: 
,--: 

v.te:61·nlr . .:?L(ff;/ v.!., ~ 
Roderick Mark AlexanMr, Jr. (I 00748) Tra.u;.J 8. ~lae 

Hancock County Development, LLC 
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Teri Wyly(7414) 
Chris Carron (l 02930) BALCH & 
BINGHAM, LLP · Gulfport 
1310 Twenty-Fifth Avenue 
Gulfport, MS 39501-1931 
228/214-04 17 
Fax: 228/864-8221 
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Raymond B. Ludwiszewski (admitted pro hac 
vice) 
Charles 11. Haake (admitted pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington. D.C. 20036-5306 
Telephone: (202) 955-8500 
Facsimile: (202) 467-0539 

Attorneys.for Defendants Hancock County 
Development, LLC 

ENTRY OF ORDER 

This matter having come before this Court on the Parties' request for entry of this 

Consent Judgment. and the Court having reviewed the matter, the Court hereby finds that the 

terms and provisions of this Consent Judgment arc a fair, reasonable and equitable settlement of 

this matter. The foregoing Consent Judgment is hereby adopted by and made an Order of this 

Court. 

SO ORDERED AND ADJUDGED this,;13~· /J~ 2011. 
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RESTORATION ACCOUNT PROCEDURES 

Capitalized and underlined terms used in the Restoration Account Procedures and not 
otherwise defined will have the meanings given them in the Consent Judgment. 

Subject to the following terms and conditions, the Land Trust will have the right to 
withdraw Restoration Funds to pay for all costs incurred for the restoration of the Dedication 
Parcel and which are provided for in the Consent Judgment entered by the court on August 23, 
2011, in Gulf Restoration Network v. Hancock County Development, LLC, Case No. 1:08-cv-
00186-LG –RHW (S.D. Miss.) (the “Consent Judgment”): 

1. Notice of Quote.

a. Within three (3) business days of the Land Trust’s having received
a quote—other than the bids contemplated by the request for cost
estimate process described in Paragraph 11 of the Consent
Judgment—for restoration-related work in furtherance of the Land
Trust’s restoration of the Dedication Parcel (“Restoration Work”),
the Land Trust shall forward by electronic mail a copy of the quote
to the Parties.

b. From the date the quote is sent to the Parties by the Land Trust,
Gulf Restoration and Hancock will then have five (5) business
days to inform the Land Trust of any reasonable objection that
either party has to the Land Trust’s incurring any or all of the costs
described in the quote.

c. If no objection is timely raised by either Gulf Restoration or
Hancock, the Land Trust may authorize the Restoration Work
based on the costs described in the quote; provided, however, the
Land Trust shall comply with the requirements of Paragraph 2
before paying any invoice received in connection with Restoration
Work conducted pursuant to the quote.  Any dispute concerning
whether an objection is reasonable will be decided by the Court
pursuant to Paragraph 10 of the Consent Judgment.

2. Notice of Invoice.

a. Within three (3) business days of the Land Trust’s having received
either an invoice for Restoration Work, including administrative
costs applicable thereto, or a contractor’s written demand for
payment of an initial deposit prior to the contractor’s commencing
Restoration Work (an invoice or an initial deposit demand each
separately referred to as an “Invoice”), the Land Trust shall
forward by electronic mail a copy of the Invoice to the Parties.

Settlement Agreement
EXHIBIT C
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b. From the date the Invoice is sent to the Parties by the Land Trust,
Gulf Restoration and Hancock will then have five (5) business
days to inform the Land Trust of any reasonable objection that
either party has to the Land Trust’s paying the Invoice.  An
objection that could have been made under paragraph 1(b) shall not
be deemed reasonable if made pursuant to this paragraph 2(b).

c. If no objection is timely raised by either Gulf Restoration or
Hancock, the Land Trust may withdraw Restoration Funds to pay
the Invoice.  Any dispute concerning whether an objection is
reasonable will be decided by the Court pursuant to Paragraph 10
of the Consent Judgment.

3. Quarterly Updates.  On or before the fifteenth (15th) day of each January, April, July, and
October, the Land Trust shall submit to the Parties a report (the “Quarterly Update”) 
summarizing the following information for the previous three (3)-month period:  

a. dates and amounts of withdrawal of Restoration Funds;

b. a list of all Restoration Work Invoices received by the Land Trust
and applicable dates of payment of the Invoices;

c. any remaining balance of Restoration Funds which may have been
withdrawn but not yet spent;

d. copies of all Invoices referenced in the Quarterly Update; and

e. documentation confirming the Land Trust’s payment of the
Invoices referenced in the Quarterly Update (e.g., copies of
monthly bank statements or canceled checks).

4. Nothing herein shall alter or abrogate any of the terms of the Consent Judgment.

5. Persons to Whom Notice Must Be Provided.  All notices and other communications to be
given by reason of the provisions of these Restoration Account Procedures must be sent to each 
of the email addresses below: 

If to Hancock: 
Charlie Haake (chaake@gibsondunn.com 
Jim Crosby (jcrosby@crosbylegal.com) 

If to Gulf Restoration: 
Elizabeth Livingston de Calderon (ecaldero@tulane.edu)  
Adam Babich (ababich@tulane.edu) 
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ESCROW AGREEMENT  

THIS ESCROW AGREEMENT, (the "Agreement") is made by and among The 
Peoples Bank (“Escrow Agent”), Hancock County Land, L.L.C. (“HCL”), Gulf Restoration 
Network (“GRN”), and the Land Trust for the Mississippi Coastal Plain (the “Land Trust”).  

WHEREAS, the Land Trust has agreed to act as the designated land trust under the 
Consent Judgment entered into by HCL and GRN and ordered by the United States District 
Court for the Southern District of Mississippi on August 23, 2011 in Case Number 1:08-cv-
00186, Docket Number 145 (the “Consent Judgment,” attached as Exhibit "A" to this 
Agreement); 

WHEREAS, the paragraph 7 of the Consent Judgment requires HCL to establish an 
escrow account designated as the Restoration Account. 

WHEREAS, concurrent with this Agreement, HCL is depositing the sum of $100,000 
with this Escrow Agent, pursuant to Paragraph 7 of the Consent Judgment.  The funds in the 
Restoration Account shall at all times be fully insured by the Federal Deposit Insurance 
Corporation (“FDIC”).  For purposes of this Agreement “fully insured,” “full insurance 
coverage,” and “fullest insurance coverage” mean at or to the maximum allowed through the 
FDIC using an account type that provides the highest amount or level of FDIC coverage. 

WHEREAS, HCL will deposit into the Restoration Account an additional sum with the 
Escrow Agent pursuant to and consistent with paragraph 11 of the Consent Judgment (together, 
the "Funds") all of which funds shall be fully insured by the FDIC at all times; 

WHEREAS, in consideration of a $500.00 initial fee and $100.00 quarterly fee for the 
life of the account thereafter, Escrow Agent is agreeable to act as escrow agent under this 
Agreement and to disburse the Funds in accordance with the terms and conditions hereinafter set 
forth. 

NOW, THEREFORE, in consideration of the mutual covenants and promises set for the 
below, the parties agree:  

1. Establishment of Escrow Account.

1.1. An escrow account shall be established at The Peoples Bank, Biloxi, 
Mississippi branch under this Agreement by HCL with The Peoples Bank as the designated 
Escrow Agent who shall hold and distribute the Funds from time to time as hereinafter set forth 
(the "Restoration Account").  

Settlement Agreement
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1.2. HCL, GRN, the Land Trust, and the Escrow Agent agree that the Funds in the 
Restoration Account are to be used exclusively for the purposes set forth for the Restoration 
Account described in the Consent Judgment.  

2. Disbursements.

2.1. The Escrow Agent shall disburse all or a portion of the Funds in accordance 
with the following:  

(a) For those purposes set forth for the Restoration Account described in the 
Consent Judgment, including for those activities set forth in the Restoration Plan (attached at 
Exhibit “B”), the Escrow Agent shall disburse appropriate funds upon receipt of the written 
direction of the Executive Director of the Land Trust or her designated employee at the Land 
Trust in accordance with the procedures set forth in the Restoration Account Procedures 
Agreement (attached at Exhibit “C”) (e.g., that there is no timely objection by GRN, HCL, or the 
Land Trust to such distribution(s).     

(b) Upon written confirmation from HCL and GRN of the meeting of a condition 
for return of any unused portion of Funds to HCL under paragraph 14 of the Consent Judgment, 
then the Escrow Agent shall release the balance of the Funds to HCL.  

3. Escrow Agent's Responsibility.

3.1. Upon disbursement of all or any portion of the Funds in accordance with this 
Agreement, Escrow Agent shall have no further responsibility with respect to the amounts so 
disbursed. In this regard, it is expressly agreed and understood that in no event shall the 
aggregate amount of disbursements from the Escrow Account by Escrow Agent exceed the 
amounts deposited by HCL in the Escrow Account plus any accrued interest. 

3.2. HCL, GRN, and the Land Trust understand and agree that the duties of the 
Escrow Agent are purely ministerial in nature.  HCL, GRN, and the Land Trust further agree that 
that Escrow Agent shall not be responsible for the performance by Land Trust, GRN, or HCL 
under this Agreement or any other Agreement. 

3.3. Escrow Agent shall furnish to the Land Trust, HCL, and GRN an accounting 
of the receipts in, and disbursements from, the Escrow Account, upon request. 

3.4. Escrow Agent shall at all times maintain all funds in the Restoration Account 
subject to the fullest insurance coverage by the FDIC.  Escrow Agent shall notify all the parties 
of any amount of the Funds in the Restoration Account that will or may not be actually covered 
by FDIC. 

4. Dispute Resolution.  Any dispute with respect to the holding, use, and/or distribution
of the funds shall be resolved as set forth in the Consent Judgment without any costs, fees, or 
expenses incurred by Escrow Agent unless such dispute relates to the Escrow Agent’s failure or 
refusal to maintain full insurance coverage under the FDIC as required herein. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 

GULF RESTORATION NETWORK, 

Plaintiff, 

v. 

HANCOCK COUNTY DEVELOPMENT, 
L.L.C., 

Defendant. 

)
)
)
)
)
)
)
)
)
)

CIVIL ACTION NO. 
1:08-CV-00186-LG-RHW 

JOINT MOTION TO DISMISS WITH PREJUDICE 
EFFECTIVE ONE WEEK AFTER COMPLETION OF SETTLEMENT 

COMES NOW Plaintiff, Gulf Restoration Network (“GRN”) and Defendant, Hancock 

County Land, L.L.C., formerly known as Hancock County Development, L.L.C. (“Hancock”), 

pursuant to Rule 41 of the Federal Rules of Civil Procedure, and hereby move this Honorable 

Court to dismiss this action with prejudice, with such dismissal to be effective one week after 

consummation of the Parties’ settlement.  A true and correct copy of the Parties’ Settlement 

Agreement is attached to this motion as Exhibit “A”. 

The Parties request that dismissal be effective one week after completion of the parties’ 

settlement because certain provisions of the Parties’ Settlement Agreement require 

communications with and action from a third-party Escrow Agent that will take approximately one 

week to complete. The Parties will promptly notify this Court upon completion of such actions. 

Further, the Parties respectfully move that the dismissal of this cause specifically terminate the 

Consent Judgment entered of record on August 23, 2011 [Dkt. No. 145].  Finally, the Parties 

respectfully move this Court to retain jurisdiction, notwithstanding such dismissal and termination, 

to enforce the terms of the Settlement Agreement attached hereto.   

Settlement Agreement
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GRN and Hancock agree that each party shall be responsible for and bear its respective 

attorney's fees, expenses, and costs of this settlement subject to the relevant provisions of the 

Consent Judgment.  In the event of any action or motion to enforce the terms of the Settlement 

Agreement, each party shall bear its own attorneys' fees and costs. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff, Gulf Restoration Network and 

Defendant, Hancock County Development, L.L.C. respectfully request this Honorable Court grant 

their Joint Motion to Dismiss this matter with prejudice effective one week after completion of the 

parties’ attached settlement. 

Respectfully submitted this ____ day of January, 2017. 

HANCOCK COUNTY LAND, L.L.C. 

 
BY: __________________   __ 
R. Mark Alexander, Jr. 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501 
Telephone: (228) 864-9900 
Facsimile: (228) 864-8221 
malexander@balch.com 
Attorneys for Defendant 
 
GULF RESTORATION NETWORK 
 
 
BY: ______________________ 
Elizabeth Livingston de Calderon 
Tulane Environmental Law Clinic 
6329 Freret Street 
New Orleans, LA 70118 
Telephone:  (504) 862-8819 
Facsimile: (504) 862-8721 
E-mail: ecaldero@tulane.edu  
Attorneys for Plaintiff 
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